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Summary

Four job seekers are suing Workday, Inc., a provider of human resource management services, in federal court in San
Francisco, and more than 15,000 people have opted in to their age discrimination claim.' They allege that Workday’s
artificial intelligence (Al) screening tools disproportionately exclude applicants who are Black, female, over 40, or
disabled.? Workday denies the allegations and contends that it is not covered by the federal anti-discrimination statutes
the plaintiffs invoke.® The court has allowed most of the plaintiffs’ disparate impact claims to proceed past the pleading
stage, at which a court accepts a complaint’s factual allegations as true, and the plaintiffs’ motion asking the court to
certify a class lists a hearing date of March 9, 2027.*

This post is for general information only. It describes allegations, court filings, and rulings as of October 26, 2026, and
it is not legal advice. Agard Research Associates Inc. is not a law firm and takes no position on the merits of the case.

The Parties and the Platform

The case is Mobley v. Workday, Inc., No. 3:23-cv-00770-RFL, before Judge Rita F. Lin of the U.S. District Court for
the Northern District of California.’> According to the operative complaint, the four named plaintiffs are Derek L.
Mobley, a Black man over 40 with depression and anxiety; Jill E. Hughes, a woman over 40 whose disabilities include
cancer and asthma; Sheilah Johnson-Rocha, a Black woman over 40; and FaithLinh Rowe, an Asian American woman
over 40.

Workday, Inc., based in Pleasanton, California, offers human resource management services to medium and large
organizations. Its answer admits that, “by at least one calculation, customers used Workday’s software to process 2.2
million job requisition transactions in May 2023, representing nearly 22% of all U.S. job openings that month.””

The plaintiffs’ class certification motion challenges three tools: HiredScore Spotlight, Fetch, and Candidate Skills
Match.® HiredScore is a product that Workday acquired while the case was pending.’ HiredScore has described

! Pls.” Corrected Fourth Am. Compl. 9 5-8, Mobley v. Workday, Inc., No. 3:23-cv-00770-RFL (N.D. Cal. July 10, 2026), ECF No. 393
[hereinafter Fourth Am. Compl.]; Def. Workday, Inc.’s Answer to Pls.” Fourth Am. Compl. at 2, Mobley, No. 3:23-cv-00770-RFL (N.D.
Cal. July 15, 2026), ECF No. 397 [hereinafter Answer]; Pls.” Mot. for Class Certification at 2, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal.
Sept. 14, 2026), ECF No. 418 [hereinafter Class Cert. Mot.]; Discovery Order at 2, Mobley, No. 3:23-cv-00770-RFL (LB) (N.D. Cal. Oct.
7,2026), ECF No. 435 [hereinafter Oct. 2026 Discovery Order].

2 Fourth Am. Compl. at 4.

3 Answer 9 1-2.

4 Order Granting in Part & Denying in Part Mot. to Dismiss at 4-5, 16, 20, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. July 12, 2024),
ECF No. 80, reported at 740 F. Supp. 3d 796 [hereinafter July 2024 Order]; Order Granting Mot. for Leave to File Amicus Br. & Granting
in Part & Denying in Part Mot. to Dismiss & to Strike at 3, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. Mar. 6, 2026), ECF No. 267
[hereinafter March 2026 Order]; Order Granting in Part & Denying in Part Mot. to Dismiss at 11, Mobley, No. 3:23-cv-00770-RFL (N.D.
Cal. June 22, 2026), ECF No. 360 [hereinafter June 2026 Order]; Class Cert. Mot. at 2.

5 Order Denying Mot. for Certification Under 28 U.S.C. § 1292(b) at 1, 3, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. July 2, 2026), ECF
No. 376 [hereinafter § 1292(b) Order].

¢ Fourth Am. Compl. Y 5-8.

7 Answer at 2.

8 Class Cert. Mot. at 2.

? Order re HiredScore Dispute at 1, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. July 29, 2025), ECF No. 158 [hereinafter HiredScore
Order].
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Spotlight as grading, on an A-to-D scale, how well an applicant’s stated qualifications match a job’s requirements, and
Fetch as matching open jobs with earlier applicants who agreed to be considered for other positions at the company.'°
The court’s May 2025 order describes Candidate Skills Match as comparing the skills in an employer’s job posting
with an applicant’s materials and reporting the result as “strong,” “good,” “fair,” “low,” “pending,” or “unable to
score.”'! Workday has asserted, citing a declaration, that customers can “enable, disable, use, or ignore” the many
features of its recruiting software, including its Al features.'?

29 ¢

How the Case Developed

The table below lists the main events in the case so far.
Date What happened

June and ]uly 2021 Mobley filed a discrimination charge, and then an amended charge, with the U.S. Equal Employment
Opportunity Commission (EEOC). The amended charge alleged that Workday’s selection tools
disparately affect applicants because of race, age, and disability."?

November 22,2022  According to the complaint, the EEOC issued Mobley a “Dismissal and Notice of Right to Sue.” Under
the EEOC regulation on dismissals, which covers Title VII and ADA charges, that notice tells the
recipient that a lawsuit may be filed in federal court within 90 days after receiving it.'

February 21,2023 Mobley sued Workday under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 1981, the Age
Discrimination in Employment Act (ADEA), and the Americans with Disabilities Act (ADA), as

amended."’

January 19, 2024 The court dismissed the complaint and allowed Mobley to amend it.'®

April 9,2024 The EEOC filed an amicus brief arguing that Mobley had plausibly alleged each of his theories for why
the federal statutes cover Workday.!”

]uly 12,2024 The court allowed the disparate impact claims to proceed on the theory that Workday acted as employers’

agent, and it dismissed both the claims that treated Workday as an employment agency and the claims of
intentional discrimination. It also dismissed a California law claim with leave to amend."®

May 16,2025 The court preliminarily certified a nationwide ADEA collective of applicants aged 40 and over who, from
September 24, 2020, applied for jobs through Workday’s application platform and “were denied

employment recommendations.”"

December 5, 2025 The court denied Workday’s motion to stay the notice process for the age collective. The court later noted
that the notice produced thousands of opt-ins.*

10 HiredScore, HiredScore’s Focus on Compliance and Bias Mitigation (archived Aug. 1, 2023), filed as Ex. 20 to Decl. of Meredith L.
Burrell in Supp. of Pls.” Mot. for Class Certification, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. Sept. 14, 2026), ECF No. 419
[hereinafter Burrell Decl.], ECF No. 419-67, at 2-3 [hereinafter HiredScore July 2023 Audit Summary].

! Order Granting Preliminary Collective Certification at 3, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. May 16, 2025), ECF No. 128
[hereinafter Collective Order] (quoting ECF No. 109-6 at 4).

12 Def. Workday, Inc.’s Opp’n to P1.’s Mot. for Conditional Certification at 9, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. Mar. 6, 2025),
ECF No. 107 [hereinafter Workday Conditional Certification Opp’n]; Collective Order at 4.

13 Class Action Compl. § 6, Mobley, No. 3:23-cv-00770-TSH (N.D. Cal. Feb. 21, 2023), ECF No. 1 [hereinafter Compl.]; Def. Workday,
Inc.’s Req. for Judicial Notice in Supp. of Its Mot. to Dismiss P1.’s Compl. Ex. A at 5-8, Mobley, No. 4:23-cv-00770-YGR (N.D. Cal. July
17,2023), ECF No. 17-1 [hereinafter Req. for Judicial Notice Ex. A]. The complaint dates the amended charge July 19, 2021; the charge
form filed as Exhibit A is dated July 21, 2021.

4 Compl. § 6; 29 C.F.R. § 1601.18(b) (2025).

15 Compl. at 1-2.

16 Order Granting Mot. to Dismiss with Leave to Amend at 2, 13, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. Jan. 19, 2024), ECF No. 45
[hereinafter Jan. 2024 Order].

17 Br. of the EEOC as Amicus Curiae in Supp. of Pl. & in Opp’n to Def.’s Mot. to Dismiss at 10, 20, Mobley, No. 3:23-cv-00770-RFL
(N.D. Cal. Apr. 9, 2024), ECF No. 60-1 [hereinafter EEOC Amicus Br.].

18 July 2024 Order at 5, 12-13, 16, 18, 20.

19 Collective Order at 2, 17.

20 Order Denying Mot. to Stay at 1, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. Dec. 5, 2025), ECF No. 216; § 1292(b) Order at 2.
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Date What happened

]anuary 7,2026 With the court’s permission, three more plaintiffs joined the case, adding sex discrimination claims under
Title VII and race, sex, and age discrimination claims under California’s Fair Employment and Housing
Act (FEHA).*!

March 6, 2026 The court again held that the ADEA’s disparate impact provision covers job applicants.??

June 22, 2026 The court let the FEHA claims and Hughes’s disability claim proceed, and it dismissed Rowe’s race

claim and a claim based on Workday’s own hiring.?*

]uly 2,2026 The court denied Workday’s request to certify for immediate appeal the question whether job applicants
may bring ADEA disparate impact claims.?*

]uly 10 and 15,2026 The plaintiffs filed the operative Corrected Fourth Amended Complaint, and Workday answered it.**

September 14, 2026 The plaintiffs moved to certify a class with four subclasses.?®

What Each Side Says

The plaintiffs’ allegations

The plaintiffs allege that Workday screens applicants with automated systems, trained on historical hiring data, “in lieu
of individualized human review.”?” They point to the speed, uniformity, and consistency of their rejections as signs of
automated decision-making.”® Hughes alleges that many rejections arrived within minutes or hours, including one at
2:40 a.m. on a Sunday, and Rowe alleges a rejection at the moment she submitted an application.*

Their central theory is that Workday acts as an agent of the employers that delegate hiring functions to it.** The claims
now being litigated are disparate impact claims, which challenge specific practices said to have a significant
disproportionate effect on a protected group. They cover race and sex under Title VII, disability under the ADA, age
under the ADEA, and race, sex, and age under California’s FEHA.*! The complaint lists the previously dismissed
intentional discrimination claims under Title VII, the ADEA, and § 1981, along with a dismissed California aiding-and-
abetting claim, by heading only, without repleading them, to preserve them for appeal.*? It seeks class certification, a
declaratory judgment, an injunction, back pay, and damages.*?

Workday’s position

Workday’s answer denies that the federal statutes the plaintiffs invoke cover it.>* It denies that its “automated screening
tools . . . disproportionately exclude” the groups named in the plaintiffs’ allegations.>> To Hughes’s and Rowe’s
allegations about the timing of their rejections, it responds that it does not have enough information to admit or deny
them and therefore denies them.*

2! Second Am. Compl. at 1, Mobley, No. 3:23-cv-00770-RFL (N.D. Cal. Jan. 7, 2026), ECF No. 231 [hereinafter Second Am. Compl.];
March 2026 Order at 1; June 2026 Order at 2.
2 March 2026 Order at 2-3.

23 June 2026 Order at 10-11.

2 § 1292(b) Order at 1-3.

25 Fourth Am. Compl.; Answer.

26 Class Cert. Mot. at 2-3.

27 Fourth Am. Compl. at 3.

B Id. at 4.

2 14 9963, 79.

30 14, 99.

3UId. at 29, 35, 39, 45; July 2024 Order at 13.
32 Fourth Am. Compl. at 29, 34, 39.

3 Id. at 49-50.

34 Answer 99 1-2.

35 1d. 99 6-8.

3 1d. 9963, 79.
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In earlier briefing, Workday stated that customers “alone choose to use or ignore the Al functionality” and that
Workday “does not recommend, screen out, or otherwise assess or predict applicants’ likelihood of success in a role.
Its answer pleads, as affirmative defenses, that any challenged action was “job-related and consistent with business
necessity” and, for the age claims, that any challenged practice was based on “reasonable factors other than age.”®
Workday has also argued that the ADEA’s disparate impact provision does not protect job applicants, and it asked the
court to certify that question for immediate appeal.*’

9937

The Evidence Filed So Far

With their class certification motion, the plaintiffs filed three expert reports: one on how machine-learning screening
tools are built, trained, and checked for bias; one presenting statistical analyses; and one proposing a method to
estimate class-wide damages if disparate impact is found.** Workday’s opposition is due November 10, 2026.%!

The plaintiffs’ statistical analysis

The plaintiffs’ statistical and test validation expert, Dr. Charles A. Scherbaum, is a professor of industrial and
organizational psychology.** He analyzed data produced by Workday on HiredScore Spotlight grades and on outcomes
in “Workday’s hiring process,” which he considers a reasonable data source because the Spotlight algorithm is
standardized for all users.*> He reports that at one stage of that process, the difference in rejection rates between
applications from Black and White applicants measured 18.356 standard deviations, and the difference between
applications from women and men measured 15.306 standard deviations.** He states that a two-tailed result of 1.96
standard deviations or more is generally treated as statistically significant.*> The public version of his report redacts
much of the underlying information, including his summary of opinions and the application counts, rejection counts,
and rejection rates in the tables reporting those results.*°

The published bias audits

Published summaries of three audits of HiredScore’s grading system, completed in July 2023, February 2024, and
September 2024, each state that “[t]here is no evidence of disparate impact based on the calculated impact ratios.”*” A
2025 audit commissioned by TIAA found no impact ratios below 0.80, and a Pfizer audit summary reports ratios of 80
percent or higher for every group it analyzed.*® The plaintiffs cite the three published audits, each of which used a
random sample of ten large customers, and the TIAA audit, which they describe as resting on a cross-employer sample
that Workday assembled, to argue that the tools’ effects can be measured with data pooled across employers.*

37 Workday Conditional Certification Opp’n at 31.

38 Answer at 32-34; see 29 U.S.C. § 623(f)(1).

39 Def. Workday, Inc.’s Notice of Mot. & Mot. for Certification Under 28 U.S.C. § 1292(b) at 67, Mobley, No. 3:23-cv-00770-RFL (N.D.
Cal. Mar. 27, 2026), ECF No. 286 [hereinafter Workday § 1292(b) Mot.]; § 1292(b) Order at 1.

40 Class Cert. Mot. at 2; Expert Report of Will Landecker, Ph.D. (Sept. 14, 2026), filed as Ex. R1 to Burrell Decl., ECF No. 419-81, at 2
[hereinafter Landecker Report]; Expert Report of Dr. Charles A. Scherbaum (Sept. 14, 2026), filed as Ex. R2 to Burrell Decl., ECF No.
419-82 [hereinafter Scherbaum Report]; Bernard R. Siskin, 4 Statistical Methodology to Estimate Class-Wide Damages Assuming a
Finding That Workday’s Artifical [sic] Intelligence Screening Tools Have a Discriminatory Disparate Impact on Class Member Applicants
(Sept. 14, 2026), filed as Ex. R3 to Burrell Decl., ECF No. 419-83, at 2 [hereinafter Siskin Report].

41 Oct. 2026 Discovery Order at 4.

42 Class Cert. Mot. at 15; Scherbaum Report § 5, at 7.

43 Scherbaum Report Y 46-48, at 21; id. § 57, at 24.

44 Scherbaum Report Y 82-83 & tbls. 1819, at 37; see also Class Cert. Mot. at 15.

45 Scherbaum Report q 54, at 23.

4 Id. at 6, 37; see also id. at 26.

47 HiredScore July 2023 Audit Summary at 7-8; Workday, Workday & HiredScore’s Focus on Compliance and Bias Mitigation (archived
Dec. 21, 2024), filed as Ex. 21 to Burrell Decl., ECF No. 419-68, at 9 [hereinafter Feb. 2024 Audit Summary]; Workday, Workday &
HiredScore’s Focus on Compliance and Bias Mitigation (archived Dec. 14, 2025), filed as Ex. 22 to Burrell Decl., ECF No. 419-69, at 10
[hereinafter Sept. 2024 Audit Summary].

B TIAA, New York City Local Law 144 Bias Audit Results — Workday Spotlight Tool (July 6, 2025), filed as Ex. 23 to Burrell Decl., ECF
No. 419-70, at 2 [hereinafter TIAA Audit]; Pfizer Inc., Pfizer Bias Audit Summary of the Hired Score Grade System, filed as Ex. 24 to
Burrell Decl., ECF No. 419-71, at 3 [hereinafter Pfizer Audit Summary].

49 Class Cert. Mot. at 25-26; HiredScore July 2023 Audit Summary at 7; Feb. 2024 Audit Summary at 9; Sept. 2024 Audit Summary at 10;
TIAA Audit at 2.
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Two different measures

Under the federal Uniform Guidelines on Employee Selection Procedures, federal enforcement agencies generally
regard a group’s selection rate below four-fifths (80 percent) of the highest group’s rate as evidence of adverse impact,
and smaller differences may also count where they are “significant in both statistical and practical terms.”>* The
published audits measure impact ratios against that 80 percent threshold, while Dr. Scherbaum reports tests of statistical
significance.”

What the Court Has and Has Not Decided

The court’s main rulings so far have addressed whether the claims were adequately pleaded and whether they may
proceed on a group basis. The case is in discovery, and class certification is being briefed.>?

Motions to dismiss. At this stage a court accepts the complaint’s factual allegations as true and asks whether they state
a plausible claim.’® The court reasoned that “[d]rawing an artificial distinction between software decisionmakers and
human decisionmakers would potentially gut anti-discrimination laws in the modern era.”>* It also observed that many
software vendors would not qualify as agents, giving the example of a spreadsheet program that an employer uses to
sort applicants by birthdate and screen out those over 40; in that example, the court said, the spreadsheet takes no part
in deciding whom to hire.> Its observation that rejection emails sent in the middle of the night gave rise to “a plausible
inference that the decision was automated” was made under the pleading standard.>®

Preliminary certification. The court described the standard at this step as “loosely akin to a plausibility standard” and
explained, quoting appellate precedent, that the “sole consequence” of preliminary certification is court-approved
notice to people who may want to join the case.’’ After additional discovery, Workday may move to decertify the
collective.’®

Class certification (pending). Under Supreme Court precedent, a court deciding class certification considers merits
questions only to the extent they bear on whether the requirements of Federal Rule of Civil Procedure 23 are met.*

Questions still contested. Because these rulings applied the pleading and preliminary certification standards, they did
not resolve contested facts, including whether Workday’s tools caused any disparity, whether Workday in fact acted as
its customers’ agent, whether any challenged practice is justified by business necessity, and whether anyone is owed
damages. Workday’s answer disputes each of these points.*°

What the Case Means Under Federal Law

The case concerns how three federal statutes apply when employers use a software vendor’s tools in hiring.%! Title VII
bars employment discrimination because of race, color, religion, sex, or national origin; the ADEA’s protections are
limited to individuals at least 40 years old; and Title I of the ADA bars discrimination against qualified individuals on
the basis of disability. Each statute defines “employer” to include “any agent” of an employer.**

Under Title VII, a disparate impact plaintiff must show that a specific employment practice produces a disparate
impact, and the employer may then defend the practice as “job related for the position in question and consistent with
business necessity.” A plaintiff may also prevail by making the required showing about an alternative employment

3029 C.F.R. § 1607.4(D) (2025).

3! HiredScore July 2023 Audit Summary at 6-7; TIAA Audit at 2; Scherbaum Report q 54, at 23.

32 July 2024 Order at 4; Collective Order at 1, 6; Oct. 2026 Discovery Order at 1-4.

33 July 2024 Order at 4; see Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).

34 July 2024 Order at 10.

SId at11.

6 1d. at4, 9.

57 Collective Order at 6 (quoting Campbell v. City of Los Angeles, 903 F.3d 1090, 1101, 1109 (9th Cir. 2018) (quoting Genesis Healthcare
Corp. v. Symczyk, 569 U.S. 66, 75 (2013))).

¥d atl,6.

39 Amgen Inc. v. Conn. Ret. Plans & Tr. Funds, 568 U.S. 455, 466 (2013); see Fed. R. Civ. P. 23(a)—(b).

%0 July 2024 Order at 4, 15; Collective Order at 1, 6; Answer 9 6-9; id. at 31-32, 34.

61 July 2024 Order at 5.

0242 U.S.C. §§ 2000e(b), 2000e-2(a)(1); 29 U.S.C. §§ 630(b), 631(a); 42 U.S.C. §§ 12111(5)(A), 12112(a).

AGARD RESEARCH ASSOCIATES INC. PAGE 5 OF 11



practice that the employer refuses to adopt.®> The ADA bars selection criteria that “screen out or tend to screen out”
people with disabilities unless the criteria are shown to be “job-related for the position in question” and “consistent
with business necessity.”®* The ADEA bars practices that adversely affect a person “because of such individual’s age”
but permits actions “based on reasonable factors other than age.”®®

The district court has resolved two central legal questions at the pleading stage, and it declined to certify one of them
for immediate appeal:

1. Vendor liability. Can a software provider be liable as an employer’s agent when employers delegate hiring
functions to its tools? The court held that the allegations against Workday plausibly stated such liability.*

2. Applicants under the ADEA. Does the ADEA’s disparate impact provision, which refers to an employer’s
“employees,” protect job applicants? The court held that it does. In declining to certify the question for
immediate appeal, it acknowledged “substantial ground for difference of opinion,” comparing a 2019 en banc
decision of the Seventh Circuit with the district court decision it had followed.®’

Federal executive branch positions have changed during the case. The EEOC supported Mobley’s coverage theories in
April 2024.°% In April 2025, Executive Order 14281 declared a policy “to eliminate the use of disparate-impact liability
in all contexts to the maximum degree possible” and directed federal agencies to “deprioritize enforcement of all
statutes and regulations to the extent they include disparate-impact liability,” naming 42 U.S.C. § 2000e-2 among
them.®® The order is addressed to federal agencies and states that it creates no legally enforceable rights. Mobley is a
suit brought by private plaintiffs.”

New Jersey: Rights Under the Law Against Discrimination

Mobley is a federal case in California that asserts federal and California claims, not claims under New Jersey law.”!
New Jersey’s rules are summarized here because Agard Research Associates Inc. is based in New Jersey.

The New Jersey Law Against Discrimination (LAD) bars employers from refusing to hire because of protected
characteristics, including race, national origin, age, sex, gender identity or expression, disability, and “liability for
service in the Armed Forces of the United States.”’? It also bars any person, “whether an employer or an employee or
not,” from aiding or abetting a prohibited act.”

Guidance issued in January 2025 by the New Jersey Office of the Attorney General and the Division on Civil Rights
(DCR) states that the LAD “applies to algorithmic discrimination in the same way it has long applied to other
discriminatory conduct.””* It adds that a covered entity may be liable for algorithmic discrimination “even if the
covered entity uses a tool it did not develop.””> Under the guidance, a practice that results in a disparate impact is
prohibited unless it is “necessary to achieve a substantial, legitimate, nondiscriminatory interest” and no less
discriminatory alternative would serve that interest. In assessing whether a less discriminatory alternative exists, the
guidance treats an entity’s bias testing, or its review of alternatives, as potentially relevant evidence.”® The guidance
states that it “does not impose any new or additional requirements that are not included in the LAD.”””

6342 U.S.C. § 2000e-2(k)(1)(A)({1)—(ii), (C).

%442 U.S.C. § 12112(b)(6).

6529 U.S.C. § 623(a)(2), ()(1).

66 July 2024 Order at 5-11.

6729 U.S.C. § 623(a)(2); March 2026 Order at 2-3; § 1292(b) Order at 1-3 (comparing Kleber v. CareFusion Corp., 914 F.3d 480 (7th Cir.
2019) (en banc), with Rabin v. PricewaterhouseCoopers LLP, 236 F. Supp. 3d 1126 (N.D. Cal. 2017)).

% EEOC Amicus Br. at 10, 20.

% Exec. Order No. 14,281, §§ 2, 4, 90 Fed. Reg. 17,537, 17,537-38 (Apr. 28, 2025).

70 Exec. Order No. 14,281, §§ 4, 9(c), 90 Fed. Reg. at 17,538-39; Fourth Am. Compl. §Y 5-8.

7! Fourth Am. Compl. at 29-49.

72N.J. Stat. Ann. § 10:5-12(a) (N.J. Div. on C.R. unofficial copy, current through Oct. 18, 2024).

Id. § 10:5-12(e).

74 N.J. Off. of the Att’y Gen. & Div. on C.R., Guidance on Algorithmic Discrimination and the New Jersey Law Against Discrimination 1
(Jan. 2025), https://www.nj.gov/oag/newsreleases25/2025-0108 _DCR-Guidance-on-Algorithmic-Discrimination.pdf [hereinafter DCR
Guidance].

B Id. at2.

76 1d. at11.

Id. at 1 n.1.
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DCR’s rules on disparate impact discrimination, N.J.A.C. 13:16, took effect on December 15, 2025.”® Among other
things, they:

* define “automated employment decision tools” broadly, including software that produces scores, rankings,
classifications, or recommendations that employers use in hiring and other employment decisions;”’

* place the initial burden on the complainant to show a disparate impact, then on the employer to show that the
practice is “necessary to achieve a substantial, legitimate, nondiscriminatory interest,” and then on the
complainant to show a less discriminatory alternative, with each step requiring empirical evidence;*

* require an employer whose practice results in a disparate impact and relies on a vendor’s products or systems
to “take reasonable steps” to ensure that the vendor’s conduct and systems comply with the LAD and the
rules;®!

* identify automated employment decision tools generally, tools that screen applicants by schedule, and tools not
adequately tested for adverse effects on protected groups as practices that may have a disparate impact;**> and

* apply the federal Uniform Guidelines on Employee Selection Procedures to every characteristic the LAD
protects.83

A bill that would regulate automated employment decision tools, A2726, was introduced and referred to the Assembly
Science, Innovation and Technology Committee on January 13, 2026. As of October 26, 2026, the Legislature’s bill
history lists no later action.®*

What Official Sources Say to New Jersey Employers
The points below restate official New Jersey and federal sources. They are not legal advice.

1. Evaluate tools before and after use. DCR’s guidance states that it is critical for employers, and for the
developers and vendors of these tools, to “carefully consider and evaluate the design and testing” of automated
tools before deploying them and to keep evaluating them after deployment.®’

2. Test for bias and consider alternatives. According to the guidance, an employer’s bias testing and its review
of alternatives can be relevant evidence on whether a less discriminatory alternative exists.%

3. Oversee vendors. When an employer’s practice results in a disparate impact and relies on a vendor’s products
or systems, DCR’s rules require the employer to take reasonable steps to ensure those systems comply, and the
guidance states that an employer may be liable even for a tool that it did not build itself.®’

4. Test before deployment. DCR’s rules list an employer’s use of a tool that was not adequately tested
beforehand for adverse effects on a protected class as a practice that may have a disparate impact.®®

5. Provide a way to request accommodations. A tool that screens applicants by schedule “must include a
mechanism for applicants to request a reasonable accommodation,” and both DCR’s guidance and the ADA
address reasonable accommodation more broadly.®

6. Keep impact records. The Uniform Guidelines call for employers to keep records showing the impact of their
selection procedures by race, sex, and ethnic group, and DCR’s rules apply those guidelines to every
characteristic the LAD protects.”®

78 N.J. Admin. Code tit. 13, ch. 16 (2026), adopted by 57 N.J. Reg. 2840(b) (Dec. 15, 2025).
7 N.J. Admin. Code § 13:16-1.3 (2026).

80 1d. § 13:16-2.2(a)—(d).

817d. § 13:16-2.4(¢).

82 1d. § 13:16-3.2(c).

8 1d §13:16-3.3.

8 Assemb. B. 2726, 222d Leg. (N.J. 2026); Bill History: A2726, N.J. Legislature, https://www.njleg.state.nj.us/bill-search/2026/A2726
(last visited Oct. 26, 2026).

8 DCR Guidance at 13.

8 1d at11.

87 N.J. Admin. Code § 13:16-2.4(¢); DCR Guidance at 2, 12.

88 N.J. Admin. Code § 13:16-3.2(c)(3).

8 1d. § 13:16-3.2(c)(2); DCR Guidance at 11-12; 42 U.S.C. § 12112(b)(5)(A).

%029 C.F.R. § 1607.4(A) (2025); N.J. Admin. Code § 13:16-3.3.
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What Comes Next

Workday’s opposition to class certification is due November 10, 2026.°! The plaintiffs’ notice of motion lists a hearing
date of March 9, 2027.%% Discovery is continuing: in October 2026, the magistrate judge allowed Workday to depose
fifteen of the plaintiffs’ thirty-eight declarants and noted that the age collective has more than 15,000 opt-in members.”
A ruling on class certification will decide whether the claims may proceed on a class basis, not whether Workday is
liable.**

A Note on Citations

Page citations to court filings refer to the court’s ECF pagination, and dates given for court filings are ECF filing dates.
Court filings are from the public docket of Mobley v. Workday, Inc., No. 3:23-cv-00770-RFL (N.D. Cal.).

! Oct. 2026 Discovery Order at 4.

92 Class Cert. Mot. at 2.

93 Oct. 2026 Discovery Order at 2, 9-10.
% Amgen, 568 U.S. at 466.
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